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2.3. Juveniles in criminal court 

2.3.1. Transferring a case to criminal court

A waiver petition is filed when the prosecutor or intake officer believes that a case under jurisdiction of the juvenile court would be handled more appropriately in criminal court. The court decision in that case follows a review of the facts of the case and a determination that there is probable cause to believe that the juvenile really committed the act. 

With this established, the court then considers whether jurisdiction over the matter should be waived and the case transferred to criminal court. The judge’s decision in such cases generally centers on the issue of whether the juvenile is amenable to treatment in the juvenile justice system. The prosecution may argue that the juvenile has been adjudicated several times previously and that interventions ordered by the juvenile court have not kept the juvenile from committing subsequent criminal acts. The prosecutor may also argue that the crime is so serious that the juvenile court is not able to intervene so as to rehabilitate the youth. If the judge decides that the case should be transferred to criminal court, juvenile court jurisdiction is “waived” and the case is filed in criminal court. If the judge does not approve the waiver request, then an adjudicatory hearing is scheduled in juvenile court.

In more than half of the States, the legislature has decided that in certain cases, (generally those involving serious offenses) juveniles should be tried as criminal offenders. The laws exclude some cases from juvenile court; prosecutors must then file them directly in criminal court. In a smaller number of States, the legislature gives both the juvenile and the criminal courts original jurisdiction over certain cases. Thus, prosecutors have discretion to file such cases in either criminal or juvenile court. Indeed, for many years, starting in the 1920’s, all States have had at least one provision for trying certain youth of juvenile age as adults in criminal court. Such provisions are typically limited by age and offense criteria.

2.3.2. Transfer provisions

All States allow juveniles under certain conditions to be tried in criminal court by way of one or more transfer mechanisms. Basically, transfer provisions fall into seven categories:

· Discretionary Judicial waiver 
The juvenile court judge has the authority to waive juvenile court jurisdiction and transfer the case to criminal court.

· Mandatory waiver 
The juvenile court judge must waive jurisdiction if probable cause exists that the juvenile committed the alleged offense.

· Presumptive waiver 
The burden of proof concerning a transfer decision is shifted from the State to the juvenile. It requires that certain juveniles be waived to criminal court unless they can prove they are suited to juvenile rehabilitation.

· Direct file

The prosecutor decides which court will have jurisdiction over a case when both the juvenile and criminal courts have concurrent jurisdiction. It is also know as “prosecutor discretion”, “prosecutorial waiver”, or “concurrent jurisdiction”.

· Statutory exclusion

State statutes exclude certain juvenile offenders from juvenile court’s original  jurisdiction. Under statutory exclusion provisions, cases originate directly in criminal court rather than juvenile court (Also known as “automatic waiver”).

· Reverse waiver 
The criminal court judge is allowed to transfer “excluded” or “direct filed” cases from criminal court to juvenile court for adjudication.

· Once an adult / Always an adult 
Once a juvenile is convicted in criminal court, all subsequent cases involving that juvenile will be under criminal court jurisdiction.

Traditionally, discretionary judicial waiver was the transfer mechanism on which most States relied. Beginning in the 1970’s, and continuing through the present, however, State legislatures have increasingly moved juvenile offenders into criminal courts, based on age and/or offense seriousness. 

In most States, juveniles convicted in criminal court cannot be tried in juvenile court for subsequent offenses. Indeed, in 31 States, juveniles who have been tried as adults must be prosecuted in criminal court for any subsequent offenses. To be valid, this provision is known as “Once an adult / Always an adult”, requires that the youth must have been convicted of the offense that triggered the initial criminal prosecution.

In some States, waiver provisions target youth charged with offenses involving firearms or other weapons. Most State statutes also limit judicial waiver to juveniles who are considered as “no longer amenable to treatment”. 

Moreover, juveniles with a history in juvenile court are more likely to see their case transferred to criminal court.

Figure 2, to be found in the appendix on page 124, is a brief summary of the different transfer provisions and in which States they are allowed (1997 update).

2.3.3. Juveniles who “do the adult crime” may do more than the “adult time”

A study 26 by Brown and Langan showed that criminal courts sentenced juvenile transfers convicted of murder to longer prison terms than other convicted murderers. 

For those not sentenced to death or life in prison, juvenile transfers convicted of murder received longer sentences than their adult counterparts in 1994. 

On average, the maximum prison sentence imposed on transferred juveniles convicted of murder in 1994 was 23 years and 11 months; this was 2 years and 5 months longer than the average maximum sentence for adults age 18 or older. 

Overall, transferred juveniles convicted of felonies and sentenced to prison were sentenced to an average maximum of 9 ¼ years, whereas adults aged 18 and older were sentenced to an average maximum of 5 ¾ years.  

2.3.4. Similarities and differences between the juvenile justice system and the criminal justice system.

Designers of the juvenile justice system retained many of the components of the criminal justice system as they constructed a new process to respond to delinquent youth. 

During its nearly 100-year history, the juvenile justice system in the United States has seen fundamental changes in certain aspects of process and philosophy, but basic differences between the two systems remain, which maintain the interest of a separate and specific juvenile justice system. Recently, however, the possibility of merging the juvenile and criminal justice systems has been seriously considered. 
Although the juvenile and criminal justice systems are more alike in some jurisdictions than in others, depending on the States’ policies, generalizations can be made about the distinctions between the two systems, and about their common grounds. 

Figure 3, to be found in the appendix on page 125, sums up what is common to both systems and what is specifically unique to each system. 

