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4.2. Death Penalty 45
The executions of four juvenile offenders within a ten-month period (April 1998 to February 1999) have placed this issue once again in the news. The United States remains apparently the only country in the entire world still following this practice. 

Within the United States, several States continue to sentence juvenile offenders to death. The most recent execution of a juvenile offender was of Sean Sellers in Oklahoma on February 4, 1999. The sentencing to death of juvenile offenders has remained fairly consistent over the past two decades, but the actual execution of such offenders has been much more sporadic. For example, the early 1990’s experienced an extraordinary increase in actual executions of juvenile offenders. One juvenile offender was executed in 1990, another in 1992, and four during the last six months of 1993. Reflecting the sporadic nature of such execution patterns, no juvenile offenders were executed again until early 1998. Now, we have had three such executions in 1998 and another in early 1999.

4.2.1. The juvenile death penalty in U.S. history

Actual execution of such condemned juveniles began in 1642 (Thomas Graunger, Plymouth Colony, Massachusetts). In the over three and one-half centuries since that time, a total of 357 persons have been executed for juvenile crimes. While 

these 357 juvenile offender executions were imposed by thirty-eight States and the federal government, they constitute only 1.8% of the total of about 19,200 confirmed American executions since 1608. 

The periods on death row awaiting execution for the last twenty-five years for juvenile offenders range from six years to over twenty years. This extraordinary delay between sentencing and execution is also typical for adult cases. All but one of the juvenile offenders executed since 1973 were aged seventeen at the time of their crimes. Sean Sellers, however, executed in early 1999 at the age of 29, was only sixteen years old at the time of his crime. 

As is true in adult cases, Texas is by far the leader in execution of juvenile offenders, accounting for seven of these thirteen juvenile executions. Without Texas, the United States would have only minimal involvement in the death penalty for juvenile offenders.

4.2.2. The juvenile death penalty today

The constitutionality of the juvenile death penalty seems to be a reasonably well-settled issue. 

In Thompson v. Oklahoma, 487 U.S. 815 (1988), the Supreme Court held that executions of offenders aged fifteen and younger at the time of their crimes are unconstitutional. So no State without a minimum age line in their death penalty statute can go below age sixteen without violating the Thompson decision, and in fact no State with a minimum age line in its death penalty statute uses an age less than sixteen. 

The Court held that a defendant’s young age, as well as mental and emotional development, should be considered a mitigating factor of great weight in deciding whether to apply the death penalty; the Court noted that adolescents are less mature, responsible and self-disciplined than adults, and less able to consider the long-range implications of their actions.

In Stanford vs. Kentucky, 492 U.S. 361 (1989), the Supreme Court held that the Eighth Amendment does not prohibit the death penalty for crimes committed at age sixteen or seventeen regardless of State statutory provisions.

Currently, thirty-eight States and the federal government have statutes authorizing the death penalty for certain forms of murder. Of those thirty-nine death penalty jurisdictions, fifteen (38%) have expressly chosen age eighteen at the time of the crime as the minimum age for eligibility for that ultimate punishment. Another four (10%) have chosen age seventeen as the minimum. The other twenty (51%) of the death penalty jurisdictions use age sixteen as the minimum age. 

The following table, on page 91, lists the jurisdictions in the respective minimum age categories.  

Nowadays, thirteen American jurisdictions remain without the death penalty: Alaska, District of Columbia, Hawaii, Iowa, Maine, Massachusetts, Michigan, Minnesota, North Dakota, Rhode Island, Vermont, West Virginia, and Wisconsin. Political discussions about moving to the death penalty have occurred in some of those jurisdictions (e.g., District of Columbia, Iowa, and Massachusetts), but none have been successful, and the possible inclusion of the juvenile death penalty in any such new statutes is unclear.

Minimum death penalty ages by American jurisdiction:

	Age Eighteen
	Age Seventeen
	Age Sixteen

	
	
	

	California
	Georgia
	Alabama

	Colorado
	New Hampshire
	Arizona

	Connecticut
	North Carolina
	Arkansas

	Illinois
	Texas
	Delaware

	Kansas
	__________
	Florida

	Maryland
	4 States
	Idaho

	Nebraska
	
	Indiana

	New Jersey
	
	Kentucky

	New Mexico
	
	Louisiana

	New York
	
	Mississippi

	Ohio
	
	Missouri

	Oregon
	
	Montana

	Tennessee
	
	Nevada

	Washington
	
	Oklahoma

	Federal
	
	Pennsylvania

	__________
	
	South Carolina

	14 States + Federal
	
	South Dakota

	
	
	Utah

	
	
	Virginia

	
	
	Wyoming

	
	
	__________

	
	
	20 States


The death penalty for juvenile offenders is almost uniquely American. This practice appears to have been abandoned everywhere else in large part due to the express provisions of the United Nations Convention on the Rights of the Child and of several other international treaties and agreements. For example, the U.N. Convention (Article 37(a)) 46 provides that “Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age.” The United States is literally the only country in the world that has not yet ratified this international agreement, in large part because of the American desire to remain free to retain the death penalty for juvenile offenders.

4.2.3. Current death row inmates under juvenile death sentences

As of June 1999, seventy persons are on death row under death sentences received for juvenile crimes. These seventy condemned juvenile offenders constitute 2% of the total death row population of about 3,600. Although they were age sixteen or seventeen at the time of their crimes, their current ages range from eighteen to forty. They are under death sentences in sixteen different States and have been on death row from a few months to over twenty years. Texas has by far the largest death row for juvenile offenders, holding twenty-four (34%) of the national total of seventy juvenile offenders. All seventy juvenile offenders on death row are male and have been convicted and sentenced to death for murder. Three-quarters of these cases involve seventeen-year-old offenders, and two-thirds of them are 

minority offenders. In contrast, 80% of the victims are adults. Two-thirds of the victims are white, and half are females. 

The total number of persons under death sentences has increased by 198% in the past fifteen years, reflecting a steady rise from 1,209 in 1983 to about 3,600 in June 1999. In contrast, the number of juvenile offenders under death sentences has risen much more slowly. Thirty-three juvenile offenders were under death sentences at the close of 1983, compared to seventy juvenile offenders today (a 112% increase), but this number has fluctuated back and forth between these two extremes during this decade. This comparatively constant death row population for juvenile offenders results from the fact that the number of new death sentences each year is roughly equal to the combination of death sentence reversals plus executions for juvenile offenders. Indeed, most juvenile death sentences are eventually reversed. Since 1973, 50% of under-18 death sentences have been reversed, 7% have resulted in executions, and 43% are still in force.
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45 All figures provided in this part 4.2. “Death Penalty” come from: Snyder, Howard S. and Melissa Sickmund.  Juvenile Offenders and Victims: 1999 National Report ( Pittsburgh, PA: NCJJ, 1999 ).

